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PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

AN Act ...; relating to: notice to the legislature of claims relating to
Seh

constitutionality of statutes and right of the 1eg1slature to intervene.

vg ? ““ti‘i
Analysis by the Légzslatwe Reference Bureau

This bill requires a party that alleges that a statute isunconstitutional to serve

. the speaker of the assembly, the president of the senate, and the senate majority

\ﬁ leader with a copy of the proceechng The bill also requires thatin such cases, the
assembly, the senate, and the; leglslature are entitled to be heard.

Under current law, if a statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general must be served with a copy of the proceeding
and be entitled to be heard. 'I‘ i§ requirement exists in the statutes for declaratory
judgment acts under s .04 (11). The Wisconsin Supreme Court has also
extended the requirement to other types of actions involving claims that a statute is
unconstitutional. See Kurtz v. City of Waukesha, 91 Wis. 2d 103, 280 N.W.2d 757
(1979). This bill incorporates the Kurtz rule into the statutes and extends both the
current statutory and Kurtz requirements of service and an opportunity to be heard
to the legislature. 5@3@

The bill also provides that when tHe case involves the constitutionality of a
statute, the assembly, the senate, and theegislature have the right to intervene and
participate in the action. Under the bill, the Committee on Assembly Organization
may intervene in the action on behalf of the assembly; the Committee on Senate
Organization may intervene in the action on behalf of the senate; and the Joint

Al
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Committee on Leglslatlve Organization may intervene in the action on behalf o%the M’ \J\

legislature.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: o

SECTION 1. 13.365 of the statutes is created to read:

13.365 Intervention. Pursuant to s. 803.09 (2m), when a party to an action
challenges the consﬁtutionality of a statute:

(1) The committee on aésembly organization may intervene in the action on
béhalf of the assembly.

(2) The committee on senate organization may intervene in the action on behalf
of the senate. poth fhownses © N

(3) The jgint cqxr}mittee on legislative organization may intervene in the action
on behalf of hell(ééi\sllature.

: L

SECTION 2. 803.09 (2m) of the statutes is created to read:

803.09 (2m) When a party to an actlonj challenges the constitutionality of a
statute, the assembly, the senate, and the\lg\g;s}ifjture may intervene in the action as
a matter of right by serving a motion upon the parties as provided in s. 801.14 Within
45 dayf ok receviNg o cepty rﬁ—\»@ pro (—chLMP

SECTION 3. 806.04 (11) of the statutes is amended to read:

806.04 (11) Parries. When declaratory relief is sought, all persons shall be
made' parties who have or claim any interest which would be affected by the
declaration, and no declaration may prejudiée the right of persons not parties to the
proceeding. In any proceeding involves the validity of a municipal ordinance

or franchise, the municipality shall be made a party, and shall be entitled to be heard.

If a statute, ordinanc%r franchise is alleged to be unconstitutional, the attorney

weu
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SECTION 3

general shall also be served with a copy of the proceeding and be entitled to be heard.
If a statute is alleged to be unconstitutional, the speaker of the assembly, the

president of the senate, and the senate majority leader shall also be served with a
Seod
copy of the proceeding and the assembly, the senate, and the/ﬁegj slature shall be

- entitled to be heard. In any proceéding under this section in which the |
constitutionality, construction or application of any provision of ch. 227, or of any
statute allowing a legislative committee to suspend, or to delay or prevent the
adoption of, a rule as defined in s. 227.01 (13) is placed in issue by the parties, the
joint committee for review of administrative rules shall be served with a copy of the
petition and, with the approval of the joinf committee on legislative organization,
shall be made a party and be entitled to be heard. Iﬁ any proceeding under this
section in which the constitutionality, construction er application of any provision of
ch. 13, 20,111, 227 or 230 or subch. I, IIT or IV of ch. 16 or s. 753.075, or of any statute
allowing a legislative committee to suspend, or to delay or prevent the adoption of,
arule as defined in s. 227.01 (13) is placed in issue by the parties, the joint committee
on legislative organization shall be served with a copy of the petition and the joint
committee on legislative organization, the senate committee on orga_nization. or the
assembly committee on organization may intervene as a partyfo the proceedings and

be heard.

History: Sup. Ct. Order, 67 Wis. 2d 585, 718 (1975); 1975 c. 218; Sup. Ct.-Order, 82 Wis. 2d ix (1978); 1977 c. 449; 1979 c. 38, 89, 175; 1979 ¢. 330s. 13; 1979 c. 352,
355; 1981 c. 96 5. 67; 1981 c. 187 s. 10; 1981 c. 390 5. 252; 1983 a. 255 s. 6; 1985 a. 182 5,47, SupnCt. Order, 166 fWis. 2d xix (1992); £00%a. 102, 109; 2005 a. 177, 387.

Judicial Council Comimittee’s Note, 1977: Sub> Jas creafed by ch. 263, laws ofA973, is added. SubN3m), which was created duting the time the rulesof civil procedure
were in the process of belng adopted, was inadvertently not included in new s. 806.04 zlong with the other provisiopd of forlper s. 269.56/ The only intent of the Judicial Council
during the preparation ofithe Rulgs of Civil Procedure in regard :Nl\%s. 269.56 wa to renumber it to s. 806.04. [Re Ordengffectiveduly 1, 1978]

Judicial Council Note\1991¢ Sub. (1) is amended to clarify that adecla Jjudgment is not appealable as of right unless if isposes of the entire matter in litigation as to
one or more of the parties. Order effective July 1, 1992

)
SECTION 4. Subchapter VIII (title) of chapter 893 [precedes 893.80] of the
statutes is amended to read: |

CHAPTER 893
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SECTION 4
SUBCHAPTER VIII
CLAIMS AGAINST GOVERNMENTAL/BODIES, o
OFFICERS AND EMPLOYEES'Z S%ONSTITI‘J}‘IONAL CLAIMS

SEcTION 5. 893.825 of the statutes is created to read:

893.825 Claim alleging a statute is unconstitutiohal. If a statute is
alleged to be unconstitutional, the attorney general shall be served with a copy of the
proceeding and be entitled to be heard. If a statute is alleged to be unconstitutional,
the speaker of the assembly, the president of the senate, and the senate majority
leader sh?\lla}alg‘so be served with a copy of the proceeding and the assembly, the senate,
and the;;i;éiéiéture shall be entitled to be heard.

(END)



[Riche « (1 -eozy)
e

- ONe ynohze e rn  Wanks o alew Leossladure ohpivs

0 wkeaNesns Losed W Nl cho , doso O e,

o danonen ¢ Pols pand oaisiabiaves cauncld

WP e PRt sl e ey

— ASSe o L + Senadcn oo Vole o ioterveve /e hamivel oonlodevadiig

— & ()zn\,r slabuse ( by ACLoD Ven weoks  unkeryensdiv or to o.OReay

apens” Vu_ rdspondend” camsel and veprunemd dhe

St 16 Hhe oxcusmn ol DG Jin ploce of Ab

TUE, ety — 6 Lse woodh Ny (o ar v ek &x;v«ii:wwaea (e

-
tods Qe nhepd caunsel




State of Wisconsin

2017 - 2018 LEGISLATURE
. LRB-6021

PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

Rt

AN ACT to amend 806.04 (11) and subchapter VIII (title) of chapter 893 [precedes
893.80]; and fo create 13.365, 803.09 (2m) and 893.825 of the statutes;
relating to: notice to the legislature of claims relating to constitutionality of

statutes and right of the state legislature to intervene.

Analysis by the Legislative Reference Bureau

This bill requires a party that alleges that a statute is unconstitutional to serve
the speaker of the assembly, the president of the senate, and the senate majority
leader with a copy of the proceeding. The bill also requires that, in such cases, the
assembly, the senate, and the state legislature are entitled to be heard. -

Under current law, if a statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general must be served with a copy of the proceeding
and be entitled to be heard. This requirement exists in the statutes for declaratory
judgment actsunder s. 806.04 (11). The Wisconsin Supreme Court has also extended
the - requirement to other types of actions involving claims that a statute is
unconstitutional. See Kurtz v. City of Waukesha, 91 Wis. 2d 103, 280 N.W.2d 757
(1979). This bill incorporates the Kurtz rule into the statutes and extends both the
current statutory and Kurtz requirements of service and an opportunity to be heard

‘to the legislature. :

also provides that when the case involves the constitutionality of a
statute, the assembly, the senate, and the state legislature have the right to
intervene and participate in the action. Under the bill, the Committee on Assembly
Organization may intervene in the action on behalf of the assembly; the Committee
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
SECTION 1. 13.365 of the statutes is created to read:
13.365 Intervention. Pursuant to s. 803.09 (2m), when a party to an action
challenges the constitutionality of a statute:

(1) The committee on assembly organization may intervene in the action on

Q behalf of the assembly. - A

10

(2) The committee on senate organization may intervene in the action on behalf
of the senate.
~ (8) The joint committee on legislative organization may intervene in the action

on behalf of both houses of the legislature. 4~

SECTION 2. 803.09 (2m) of the statutes is created to read:

803.09 (2m) When a party to an ectioﬁ challenges the constitutionality of a
statute, the assembly, the senate, and the state legislature may intervene in the
action as a mattef of right by serving a motion 'upon the parties as provided in s.
801.14 within 45 days of receiving a copy of the proceedings under s. 893.825.

SEcTION 3. 806.04 (11) of the statutes is ahﬁended to read:

806.04 (11) ParTiEs. When declaratory relief is sought, all persons shall be
made parties who have or claim any interest which would be affected by the
dedaration, and no declaration may prejudice the right of persons not parties to the
proceeding. In any proceeding which iﬁvolves the validity of a mum'cipél ordinance

or franchise, the municipality shall be made a party, and shall be entitled to be heard.
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SECTION 3

If a statute, ordinance or franchise is alleged to be unconstitutional, the attorney
i J ex(elpf as  prdv\

general shall also be served with a copy of the proceeding and[be entitled to eard. Y

If a statute is alleged to be unconstitutional, the speaker of the assembly, the
president of the senate, and the senate majority leader shall also be served ﬁth a
copy of the proceeding and the assembly, the senate, and the state legislature shall

1o 118U 6 F 4o aMorne, oyeweyald

ov?
be )entitled to _be hear%[. In any proceeding under this section in which the

constitutionality; construction or application of any provision of ch. 227, or of any

statute allowing a legislative committee to suspend, or to delay or prevent the
adoption of, a rule as defined in s. 227.01 (13) is placed in issue bjr the parties, the |
joint committee for review of administrative rules shall be served with a copy of the
petition and, with the approval of the joint committee on legislative organization,
shall be made a party and be entitled to be heard. In any proceeding under this
section in which the constitutionality, construction or application of any provision of
ch. 13, 20, 111, 227 or 230 or subch: I, ITl or IV of ch. 16 or s. 753.075, or of any statute
allowing a legislative committee to suspend, or to delay or prevent the adoption of,
aruleasdefinedins. 227.01 (13)is placed in issue by the parties, the joint committee
on legislative organization shall be served with a copy of the petition and the joint
committee on legislative organization, the sena;te'committee on organization or the
assembly committee on organization may intervene as a party to the proceedings and
be heard. )
SECTION 4. Subchapter VIII (title) of chapter 893 [precedes 893.80] of the

statutes is amended to read:

- CHAPTER 893

SUBCHAPTER VIII

CLAIMS AGAINST GOVERNMENTAL

de d

o

b’iLJ b
sec oy
secr
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SECTION 4
BODIES, OFFICERS AND EMPLOYEES;
CONSTITUTIONAL CLAIMS

SECTION 5. 893.825 of the statutes is created to read:

893.825 Claim alleging a statute is unconstitutional. If a statute is
alleged to be unconstitutional, the attorney general shall be served with a copy of the
proceeding and be entitled to be heard. If a statute is alleged to be unconstitutional,
the speaker of the assembly, the president of the sehate, and the senate majority

leader shall also be served with a copy of the proceeding and the assembly, the senate,

and the state legislature shall be entitled to

(END)
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Insert Analysis:

The bill also provides that when the case involves the constitutionality of a
statute, the assembly, the senate, and the state legislature have the right to
intervene and participate in the action and may also retain legal counsel other than
the Department of Justice. Under the bill, the Committee on Assembly Organization
may intervenein the action, as well as obtain legal counsel, on behalf of the assembly;
the Committee on Senate Organization may intervene in the action, as well as obtain
legal counsel, on behalf of the senate; and the Joint Committee on Legislative
Organization may intervene in the action, as well as obtain legal counsel, on behalf
of the legislature. - '

Insert 2-5:

The committee on assembly organization may obtain legal counsel other than -

from the department of justice, with the cost of representation paid from the
appropriation under s. 20.7 6/5 (1) (a), to represent the assembly in any action in
which the assembly intervenes.

Insert 2-7:

The committee oﬁ senate organization may obtain legal counsel other than from
the department of justice, with the cost of representation paid from the appropriation
under s. 20.765 (11) (b), to represent the senate in any action in which the senate
intervenes.

Insert 2-9:

The joint committee on legislative organization may obtain legal counsel other
than from the department of justice, with the cost of representation paid from the

“appropriation under s. 20.765 (f) (a) or (b), as determined by the cochairpersons, to
represent the legislature in any action in which the legislature intervenes.

Insert 4-10:

@J Gt
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893.825 Claim alleging a statute is unconstitutional. (1) If a statute is
alleged to be unconstitutional, the attorney géneral shall be served with a copy of the
proceeding and, except as provided in sub, (2), is entitled to be heard.

(2) If a statute is alleged to be unconstitutional, the speaker of the assembly,
the president of the senate, and the senate majority leader shall also be served with
a copy of the proceeding and the assembly, the senate, and the state legislature are

‘entitled to be heard in lieu of the attorney general.
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1 AN ACT to amend 806.04 (11) and subchapter VIII (title) of chapter 893 [precedes

2 893.80]; and fo create 13.365, 803.09 (2m) and 893.825 of the statutes;

3 relating to: notice to the legislature of claims relating to constitutionality of

statutes and right of the state legislature to interven%\j W\B\R/X—i({(‘-;/
A \-

; Analysis by the Legislative Reference Bureau

This bill requires a party that alleges that a statute is unconstitutional to serve
the speaker of the assembly, the president of the senate, and the senate majority
leader with a copy of the proceeding. The bill also requires that, in such cases, the
assembly, the senate, and the gfate legislature are entitled to be heard.

Under current law, if a statute, ordin¥nce, or franchise is alleged to be
unconstitutional, the attorney general must b¢ served with a copy of the proceeding
and be entitled to be heard. This requirement exists in the statutes for declaratory
judgment acts under s. 806.04 (11). The Wisconsin Supreme Court has also extended
the requirement to other types of actions \involving claims that a statute is
unconstitutional. See Kurtz v. City of Waukesha, 91 Wis. 2d 103, 280 N.W.2d 757
(1979). This bill incorporates the Kurtz rule inko the statutes and extends both the
current statutory and Kurtz requirements of ser¥ce and an opportunity to be heard
to the legislature. <00 Toint+ Commier an Legislafre Ok

The bill also provides that when the casé involves the constitutionality of a
statute, the assembly, the senate, and (fh@ state legislatare have the right to (Tero)
intervene and participate in the action andfmay also retain legal counsel other than
the Department of Justice. Under the bill, the Committee on Assembly Organization
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Terd

may intervenefn the action, as well as obtain legal counsel, on behalf of the assembly;
the Committe¢ on Senate Organlz ation may intervene in the action, as well as obtain
legal counsel, on behalf of the senate; and ﬁhe/Jemtzebmmrﬁtee—eﬂneg&slahve
Qrgdhizatién may intervene in the action, as well as obtain legal counsel, on behalf

of the legishature— < <l

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 13.365 of the statutes is created to réad:

13.365 Intervention. Pursuant to s. 803.09 (2m), when a party to an action
challenges the constitutionality of a statute:

(1) The committee on aésembly organization may intervene in the action on
behalf of the assembly. The committee on assembly organization may obtain legal
counsel other than from the department of justice, with the cost of representation
paid from the appropriation under s. 20.765 (1) (a), to represent the assembly in any
action in which the assembly intervenes.

(2) The committee on senate organization may intervene in the action on behalf
of the senate. The committee on senate organization may obtain legal counsel other
than from the department of justice, with the cost of representation paid from the
appropriation under s. 20.765 (1) (b), to represent the senate in ény action in which
the senate intervenes.

(3) Thejoint committee on legslatiVE%ganization may intervene in the action
S+

on behalf of bzfc\t/ﬂ/ﬂo)d?@s/‘of thtﬁ;@g]bxﬁfe. The joint committee on Iegiélative

organization may obtain legal counsel other than from the department of justice,
with the cost of representation paid from the appropriation under s. 20.765 (1) (a) or
(b), as determined by the cochairpersons, to represent the |4k in any action

in which the intervenes. Sr, Aﬁ
o v TR 0y \gs\%\\sz mnﬁv\'\@‘v

50‘ NOAl
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SECTION 2

SECTION 2. 803.09 (2m) of the statutes is created to read:

803.09 (2m) -When a party to an action challenges the constitutionality of a
statute, the assembly, the senate, and the state legislature may intervene in the
action as a matter of right by serving a motion upon the parties as provided in s.
801.14 within 45 days of receiving a copy of the proceedings under s. 893.825. |

SECTION 3. 806.04 (11) of the statutes is amended to read:-

806.04 (11) PArTIES. When declaratory relief is sought, all persons shall be
made parties who have or claim any interest which would be affected by the
declaration, and no declaratién may prejudice the right of persons not parties to the
proceeding. In any proceeding which involves the validity of a municipal ordinance
or franchise, the municipality shall be made a party, and shall be entitled to be heard.
If a statute, ordinance or franchise is alleged to be unconstitutional, the attorney
general shall also be served with a copy of the proceeding and, except as provided

under this subsection, be entitled to be heard. If a statute is alleged to be

unconstitutional, the speaker of the assembly, the president of the senate, and the
senate majority leader shall also be served with a copy of the proceeding and the
assembly, the senate, and the state legislature are entitled to be heard in lieu of the

attorney general. In any proceedingunder this section in which the constitutionality,

construction or application of any provision of ch. 227, or of any statute allowing a
legislative committee to suspend, or to delay or prevent the adoption of, a rule as
defined in s. 227.01 (13) is placed in issue by the parties, the joint committee for
review of administrative rules shall be served with a copy of the petition and, with -
the approval of the joint committee on legislative organization, shall be made a party
and be entitled to be heard. In any proceeding under this section in which the

constitutionality, construction or application of any provision of ch. 13, 20, 111, 227
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SECTION 3
or 230 or subch. I, IIT or IV of ch. 16 or s. 753.075, or of any sfatute allowing a
legislative committee to suspend, or to delay or prevent the adoption of, a rule as
defined in s. 227.01 (13) is placed in issue by the parties, the joint committee on

legislative organization shall be served with a copy of the petition and the joint

_committee on legislative organization, the senate committee on organization or the

assembly committee on organization may intervene as a party to the proceedings and
be heard.

SECTION 4. Subchapter VIII (title) of chapter 893 [precedes 893.80] of the
statutes is amended to read:

CHAPTER 893
SUBCHAPTER VIII
CLAIMS AGAINST GOVERNMENTAL
BODIES, OFFICERS AND EMPLOYEES;
- CONSTITUTIONAL CLAIMS

SECTION 5. 893.825 of the statutes is created to read:

893.825 Claim alleging a statute is unconstitutional. (1) If a statute is
alleged to be unconstitutional, the attofney genéral shall be served with a copy of the :

] o repisent 4 £1

proceeding and, except as provided in sub. (2), is entitled to/be heard.

(2) If a statute is alleged to be unconstitutional, the speaker of the assembly,
the president of the senate, and the senate majority leader shall ;aolig Ee{ sirzc\em’%}é\ {e5 sl

a copy of the proceeding and the assembly, the senate, and the[ ktats legiklabure are ¢ "B’“““’m

entitled to be heard in lieu of the attorney general.

> (END)
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1 AN ACT to amend 165.10, 165.25 (6) (a), 165.25 (6) (e) and 165.25 (12) of the \,\\

statutes; rélating toy/state settlement moneys and the settlement authority of

the attorney generall

are not committed under the terms of the settlement into a DOJ appropriation and
may spend the funds only after submitting a plan for the expenditure to the Joint
Committee on Finance for passive review. If JCF does not schedule a meeting to
review the proposed plan within 14 days, DOJ may expend the funds as provided in
the plan. This bill requires that DOJ must deposit all settlement funds into the
general fund. This bill also lapses all unencumbered settlement funds that are
currently in the DOJ appropriation into the general fund.

Current law allows the attorney general to settle and compromise actions as the
attorney general determines to be in the best interest of the state. This bill
eliminates that authority and instead requires the attorney general to submit any
settlement plan to JCF and allows for the settlement only with JCF approval.

The bill further provides that the attorney general may not submit a proposed
settlement plan to JCF in which the plan concedes the unconstitutionality or other,
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statute without the approval of ¢he Joint Committee on LegTsl@

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 165.10 of the statutes is amended to read:

2 165.10 Limits-on-expenditure Deposit of discretionary settlement
3 funds. Netwithstandings.-20.455(3);before-the The attorney general mayexpend
4 shall deposit all settlement funds under s 20.455-(3) () that are net ecommitted
. :
6
7
8
9
10
11
12
13
14 committee into the general fund.
15 SECTION 2. 165.25 (6) (a) of the statutes is amended to read:
16 165.25 (6) (é) 1. At the request of the head of any department of state
17 government, the attprney general may appear for and defend any state department,
18 or any state officer, employee, or agent of the department in any civil action or other
19 matter brought before a court or an administrative agency which is brought against
20 the state department, or officer, employee, or agent for or on account of any act
21 growing out of or committed in the lawful course of an officer’s, employee’s, or agent’s
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SECTION 2
duties. Witness fees or other expenses determined by the attorney general to be
reasonable and necessary to the defense in the action or proceeding shall be paid as

provided for in s. 885.07.

2. The attorney general may compromise and settle the action asthe-attorney

te by submitting a proposed
settlement plan to the joint committee on finance for the approval of the committee.
The attorney general may compromise or settle the action only if the joint committee
on finance approves the proposed settlement plan. The attorney general may not
submit a proposed settlement plan to the joint committee on finance under this
subdivision in which the plan concedes the unconstitutionality or other invalidity of
a statute without the approval of the joint committee on legislative organization.

3. Members, officers, and employees of the Wisconsin state agencies building
corporation and the Wisconsin state public building corporatién are covered by this
section. Members of the board of governors created under s. 619.04 (3), members of
a committee or subcommittee of that board of governors, members of the injured
patients and families compensation fund peer review council created under s.
655.275 (2), and persons consulting with that council under s. 655.275 (5) (b) are
covered by this section with respect to actions, claims, or other matters arising
before, on, or after April 25,1990. The attorney general may, asprovided under subd.
2., compromise and settle claims asserted before such actions or matters formally are
brought or may delegate such authority to the department of administration. This
paragraph may not be construed as a consent to sue the state or any department
thereof or as a waiver of state sovereign immunity.

SECTION 3.' 165.25 (6) (e) of the statutes is amended to read:
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165.25 (6) (e) The depértment of justice may appear for and defend the state
or any state department, agency, official or employee in any civil action arising out
of or relating to the assessment or collection of costs concerning environmental
'cleanup or natural resources damages including actions brought under 42 USC 9607.
The action may be compromised and settled in the same manner as provided in par.
(a) 2. At the request of the department of natural resources, the department of justice
may provide legal representation to the state or to the department of natural
resources in the same matter in which the department of justice provides defense
counsel, if the attorneys @bresenting those interests are assigned from different
organizational units within the department of justice. This paragraph may not be
construed as a consent to sue the state or any department, agency, official or
employee of the state or as a waiver of sovereign immunity.

SECTION 4. 165.25 (12) of the statutes is amended to read:

165.25 (12) REPRESENTATION ARISING FROM AGREEMENTS WITH MINNESOTA.
Represent any employee of the state of Minnesota who is named as a defendant in
any civil action brought under the laws of this state as a result of performing services
for this state under a valid agreement between this state and the state of Minnesota
providing for interchange of employees or services and any employee of this state who
is named as é defendant as a result of performing services for the staté of Minnesota
under such an agreement in any action brought under the laws of this state. Witness
fees in any action specified in this subsection shall be paid in the same manner as
provided in s. 885.07. The attorney general may compromise and settle any action

specified in this subsection to the same extent as provided in s. 165.25 (6) (a) 2.

SECTION 5. Fiscal changes.
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SECTION 5

(1) Notwithstanding s. 20.001 (3) (c), from the appropriation account under s.
20.455 (3) (g), on the effective date of this subsection, there is lapsed to the general
fund the unencumbered balance of any settlement funds in that appropriation

account, as determined by the attorney general.

5 (END)
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PRELIMINARY DRAFT -

AN ACT to amend 165.10, 165.25 (6) (a), 165.25 (6) (e), 165.25 (12), 806.04 (11)
‘and subchapter VIII (title) of chapter 893 [precedes 893.80]; and fo create

13.365, 803.09 (2m) and 893.825 of the statutes; relating to: notice to the

legislature of claims relating to constitutionality of statutes and right of the

slature to intervene and state settlement moneys and the settlement

authority of the attorney general.

Analysis by the Legislative Reference Bureau

Notice to legislature of claims relating to constitutionality of statutes;
legislative intervention

This bill requires a party that alleges that a statute is unconstitutional to serve

P

the speaker of the assembly, the president of the senate, and the senate majority -

leader with a copy of the proceeding. The bill also requires that, in such cases, the
assembly, the senate, and the Joint Committee on Legislative Organization (JCLO)
are entitled to be heardr—? refrésemiing & legilabnc and e s 4ate
Under current law, if a statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general must be served with a copy of the proceeding
and be entitled to be heard. This requirement exists in the statutes for declaratory
judgment acts under s. 806.04 (11). The Wisconsin Supreme Court has also extended
the requirement to other types of actions involving claims that a statute is
unconstitutional. See Kurtz v. City of Waukesha, 91 Wis. 2d 103, 280 N.W.2d 757
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(1979). This bill incorporates the Kurtz rule into the statutes and extends both the
current statutory and Kurtz requirements of service and an opportunity to be heard
to the legislature.

The bill also provides that when the case involves the constitutionality of a
statute, the assembly, the senate, and JCLO have the right to intervene and
participate in the action and may also retain legal counsel other than the
Department of Justice. Under the bill, the Committee on Assembly Organization
may intervenein the action, as well as obtain legal counsel, on behalf of the assembly;
the Committee on Senate Organization may intervene in the action, as well as obtain
legal counsel, on behalf of the senate; and JCLO may intervene in the action, as well
as obtain legal counsel, on behalf of the state.

State settlement moneys and settlement authority of attorney general

Under current law, DOJ deposits settlement funds that are not committed
under the terms of the settlement into a DOJ appropriation and may spend the funds
only after submitting a plan for the expenditure to the Joint Committee on Finance
for passive review. If JCF does not schedule a meeting to review the proposed plan
within 14 days, DOJ may expend the funds as provided in the plan. This bill requires
that DOJ must deposit all settlement funds into the general fund. This bill also
lapses all unencumbered settlement funds that are currently in the DOJ
appropriation into the general fund.

Current law allows the attorney general to settle and compromise actions as the
attorney general determines to be in the best interest of the state. This bill
eliminates that authority and instead requires the attorney general to submit any
settlement plan to JCF and allows for the settlement only with JCF approval.

The bill further provides that the attorney general may not submit a proposed
settlement plan to JCF in which the plan concedes the unconstitutionality or other
invalidity of a statute without the approval of JCLO.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 13.365 of the statutes is created to read:

13.365 Intervention. Pursuant to s. 803.09 (2m), when a.party to an action
challenges the constitutionality of a statute:

(1) The committee on assembly organization may intervene in the action on
behalf of the assembly. The committee on assembly organization may obtain legal

counsel other than from the department of justice, with the cost of representation
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paid from the appropriation under s. 20.765 (1) (a), to represent the assembly in any
action in which the gssembly intervenes.

(2) The committee on senate organization may intervene in the action on behalf
of the senate. The committee on senate organization may obtain legal counsel other
than from the department of justice, with the cost of representation paid from the
appropriation under s. 20.765 (1) (b), to represent the senate in any action in which
the senate intervenes. |

(3) The joint committee on legislative organiz étion may intefvene in the action
on behalf of the state. The joint committee on legislative organization may obtain
legal counsel other than from the department of justice, with the cost of
representation paid from the appropriation under s. 20.765 (1) (a) or (b), as
determined by the cochairpersons, to represent the state in any action in which the
joint committee on legislative organization intervenes. |

SECTION 2. 165.10 of the statutes is amended to read:

165.10 Limits-oen-expenditure Deposit of diseretionary settlement
funds. Netwithstandings-—20.455(3), before-the The attorney generalvmayexpend
shall deposit all settlement funds under-s-20.455-(3) (g) that-are not-committed
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eommittee into the general fund.

SEcTION 8. 165.25(6) () of the statutes is amended to read:
Except as previded sin g gq3.825 (2), at

165.25 (6) (a) —A:‘&fche request of the head of any department of state

government, the attorney general may appear for and defend any state department,
or any state officer, employee, or agent of the department in any civil action or other
matter brought before a court or an administrative agency which is brought against
the state department, or officer, employee, or agent for or on account of any act
growing out of oi' committed in the lawful course of an officer’s, employee’s, or agent’s
duties. Witness fees or other expenses determined by the attorney general to be
reasonable and necessary to the defense in the action or proceeding shall be paid as
provided for in s. 885.07.

2. The attorney general may compromise and settle the action asthe attorney

be by submitting a proposed
settlement plan to the joint committee on financé for the approval of the committee.
The attorney general may compromise or settle the action only if the joint committee
on finance approves the proposed .settlement plan. The attorney- general may not
submit a proposed settlement plan to the joint committee on finance under this
subdivision in which the plan concedes the unconstitutionality or other invalidity of

a statute without the approval of the joint committee on legislative crganization.

3. Members, officers, and employees of the Wisconsin state agencies building
corporation and the Wisconsin state public building corporation are covered by this
section. Members of the board of governors created under s. 619.04 (3), members of
a committee or subcommittee of that board of governors, members of the injured

patients and families compensation fund peer review council created under s.
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655.275 (2), and persons consulting vﬁth that council under s. 655.275 (5) (b) are
covered by this section with respect to actions, claims, or other matters arising
before, on, or after Ap.ril 25,1990. The attorney general may, as provided under subd.
2., compromise and settle claims asserted before such actions or matters formally are
brought or may delegate such authority to the department of administration. This
paragraph may not be constfued as a consent to sue the state or any department
thereof or as a waiver of state sovereign immunity.

SECTION 4. 165.25 (6) (e) of the statutes is amended to read: -

165.25 (8) (e) The department of justice may appear for and defend the state
or aﬁy state department, agency, official or employee in ahy civil action arising out
of or relating to the assessment or collection of costs concerning environmental
cleanup or natural resources damages including actions brought under 42 USC 9607.
The acﬁon may be compromised and settled in the same manner as providéd in par.
(a)2. At therequest of the department of natural resources, the department éf justice
may proﬁde legal representation to the state of to the department of natural
resources in the same nlratter in which the department of justice provides defense
counéel, if the attorneys representing those interests are assigned from different
organizational units within the department of justice. This paragraph may not be
construed as a consent to sue the state or any department, agency, official or
employee of the state or as a waiver of sovereign immunity.

SECTION 5. 165.25 (12) of the statutes is amended to read:

165.25 (12) REPRESENTATION ARISING FROM AGREEMENTS WITH MINNESOTA.
Represent any employee of the state of Minnesota who is named as a defendant in
any civil action brought under the laws of this state as a result of performing services

for this state under a valid agreement between this state and the state of Minnesota
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SECTION 5
providing for interchange of employees or services and any employee of this state who
isnamed as a defendant as a result of performing services for the state of Minnesota
under such an agreement in any action brought under the laws of this state. Witness
fees in any action specified in this subsection shall be paid in the same manner as
provided in s. 885.07. The attorney general may compromise and settle any action
specified in this subsection to the same extent as provided in s. 165.25 (6) (a) 2.

SECTION 6. 803.09 (2m) of the statutes is created to read:

803.09 (2m) When a party té an action challenges the constitutionality of a
statute, the assembly, the senate, and the state legislature may intervene in the
action as a matter of right by serving a motion upon the parties as provided in s.
801.14 within 45 days of receiving a copy of the proceedings under s. 893.825.

SECTION 7. 806.04 (11) of the statutes is amended to read:

806.04 (11) PARTIES. When declaratory relief is sought, all persons shall be
made parties who have or claim any interest which would be affected by the
declaration, and no declaration may prejudice the right of persons not parties to the
proceeding. In any proceeding which involves the validity of a municipal ordinance
or franchise, the municipality shallbemade a party, and shall be entitled to be heard.

If a statute, ordinance or franchise is alleged to be unconstitutional, the attorney

general shall also be served with a copy of the proceeding and, except as provided

under this subsection, be entitled to be heard. If a statute is alleged to be

unconstitutional, the speaker of the assembly, the president of the senate, and the
senate majority leader shall also be served with a copiy' of the proceeding and the
assembly, the senate, and the state legislature are entitled to be heard in lieu of the
attorney general. In any proceeding under this section in which the constitutionality,

construction or application of any provision of ch. 227, or of any statute allowing a
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legislative committee to suspend, or to delay or prevent the adoption of, a rule as

defined in s. 227.01 (13) is placed in issue by the parties, the joint committee for

"review of administrative rules shall be served with a copy of the petition and, with

the apprdval of the joint committee on legislative organization, shall be made a party
and be entitled to be heard. In any proceeding under this section in which the
constitutionality, constructién or application of vany provision of ch. 13, 20, 111, 227
or 230 or subch. I, III or IV of ch. 16 or s. 753.075, or of any statute allowing a
legislative committee to suspend, or to delay or prevent the adoption of, a rule as
defined in s. 227.01 (13) is placed in issue by the parties, the joint committee on
legisiative organization shall be served with a copy of the petition and the joint
committee on legislative organization, the senate committee on organization or the

assembly committee on organization may intervene as a party to the proceedings and

' be heard.

SECTION 8. Sui)chapter VIII (title) of chapter 893 [precedes 893.80] of the

statutes is amended to read:
CHAPTER 893
SUBCHAPTER VIII
CLAIMS AGAINST GOVERNMENTAL
BODIES, OFFICERS AND EMPLOYEES;
CONSTITUTIONAL CLAIMS

SECTION 9. 893.825 of the statutes is created to read:

893.825 Claim alleging a statute is unconstitutional. (1) If a statute is
alleged to be unconstitutional, the attorney general shall be served with a copy of the
proceeding and, except as provided in sub. (2), is entitled to represent the state and

be heard.
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(2) If a statute is alleged tov be unconstitutional, the speaker of the assembly,
the president of the senate, and the senate majority leader shall also be served with
a copy of the proceeding and the assembly, the senate, and the joint committee on
legislative organization are entitled to be heard in lieu of the attorney general. The
assembly shall represent the assembly, the senate shall represent W@ena‘ce, and
the joint committee on legislative organization shall represent @the state.

SeEcTION 10. Fiscal changes. _b\

(1) Notwithstanding s. 20.001 (3) (c), from the appropriation account under s.
20.455 (3) (g), on the effective date of this subsection, there is lapsed to the general
fund the unencumbered balance of any settlement funds in that appropriation
account, as determined by the attorney general.

(END)
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AN ACT to amend 165.10, 165.25 (6) (), 165.25 (6) (¢), 165.25 (12), 806.04 (11)
and subchapter VIII (tiﬂe) of chapter 893 [precedes 893.80]; and to create
13.365, 803.09 (2m) and 893.825 of the statutes; relating to: notice to the
legislature of claims relating to constitﬁtionality of | statutes and right of the
legislature to intervene and state settlement moneys and the settlement

authority of the attorney general.

Analysis by the Legislative Reference Bureau

Notice to legislature of claims relating to constitutionality of statutes;
legislative intervention

This bill requires a party that alleges that a statute is unconstitutional to serve
the speaker of the assembly, the president of the senate, and the senate majority
leader with a copy of the proceeding. The bill also requires that, in such cases, the
assembly, the senate, and the Joint Committee on Legislative Organization (JCLO)
are entitled to be heard, representing the legislature and the state.

Under current law, if a statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general must be served with a copy of the proceeding
and be entitled to be heard. This requirement exists in the statutes for declaratory
judgment acts under s. 806.04 (11). The Wisconsin Supreme Court has also extended
the requirement to other types of actions involving claims that a statute is
unconstitutional. See Kurtz v. City of Waukesha, 91 Wis. 2d 103, 280 N.-W.2d 757
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(1979). This bill incorporates the Kurtz rule into the statutes and extends both the
current statutory and Kuriz requirements of service and an opportunity to be heard
to the legislature.

The bill also provides that when the case involves the constitutionality of a
statute, the assembly, the senate, and JCLO have the right to intervene and
participate in the action and may also retain legal counsel other than the
Department of Justice. Under the bill, the Committee on Assembly Organization
may intervenein the action, as well as obtain legal counsel, on behalf of the assembly;
the Committee on Senate Organization may intervene in the action, as well as obtain
legal counsel, on behalf of the senate; and JCLO may intervene in the action, as well
as obtain legal counsel, on behalf of the state.

State settlement moneys and settlement authority of attorney general

Under current law, DOJ deposits settlement funds that are not committed
under the terms of the settlement into a DOJ appropriation and may spend the funds
only after submitting a plan for the expenditure to the Joint Committee on Finance
for passive review. If JCF does not schedule a meeting to review the proposed plan
within 14 days, DOJ may expend the funds as provided in the plan. This bill requires
that DOJ must deposit all settlement funds into the general fund. This bill also
lapses all unencumbered settlement funds that are currently in the DOJ
appropriation into the general fund.

Currentlaw allows the attorney general to settle and compromise actions as the
attorney general determines to be in the best interest of the state. This bill
eliminates that authority and instead requires the attorney general to submit any
settlement plan to JCF and allows for the settlement only with JCF approval.

The bill further provides that the attorney general may not submit a proposed
settlement plan to JCF in which the plan concedes the unconstitutionality or other
invalidity of a statute without the approval of JCLO.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: -

SECTION 1. 13.365 of the statutes is created to read:

13.365 Intervention. Pursuant to s. 803.09 (2m), when a party to an action
challenges the consﬁtutionality of a statute:

(1) The committee on assembly organization may intervene in the action on
behalf of the assembly. The committee on assembly organization may obtain legal

counsel other than from the department of justice, with the cost of representation
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SECTION 1

paid from the appropriation under s. 20.765 (1) (a), to reﬁresent the assembly in any
action in which the assembly intervenes.

(2) The committee on senate organization may intervene in the action on behalf
of the senate. The committee on senate organization may obtain legal counsel other
than from the department of justice, with the cost of representation paid from the
appropriation under s. 20.765 (1) (b), to represent the senate in any action in which
the senate intervenes.

(8) The joint committee on legislative organization may intervene in the action
on behalf of the state. The joint committee on legislative organiéation may obtain
legal counsel other than from the department of justice, with the cost of
representation paid from the appropriation under s. 20.765 (1) (a) or (b), as
determined by the cochairpersons, to represent the state in any action in which the

Jjoint committee on legislative organization intervenes.

SECTION 2. 165.10 of the statutes is amended to read:

165.10 Limits on-expenditure Depqsit of diseretionary settlement
funds. Netwithstandings-20-455(3), before the The attorney general may expend
shall deposit all settlement funds unders-—20.455-(3)-(g)that are not-committed
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SECTION 2

eommittee into the general fund.

SECTION 3. 165.25 (6) (a) of the statutes is amended to read:
165.25 (6) (a) -At 1. Except as provided in s. 893.825 (2), at the request of the

head of any department of state government, the attorney general may appear for

and defend any state department, or any state officer, employee, or agent of the.
department in any civil action or other matter brought before a court or an
adminiétrativ’e agency which is brought against the state department, or officer,
employee, or agent for or on account of any act growing out of or committed in the
lawful course of an officer’s, employee’s, or agent’s duties. Witness fees or other
expenses determined by the attorney general to be reasonable and necessary to the
defense in the action or proceeding shall be paid as provided for in s. 885.07.

2. The attorney general may compromise and settle the action as-theattorney
general determines to be in the best-interest of the state by submitting a proposed |

settlement plan to the joint committee on finance for the approval of the Committee.
The attorney general may compromise or settle the action only if the joint committee
on finance approves the proposed settlement plan. The attorney general may not
submit a_proposed settlement plan to the joint committee on finance under this
subdivision in which the plan concedes the unconstitutionality or other invalidity of
a statute without the approval of the joint committee on legislative organization.

3. Members, officers, and employees of the Wisconsin state agencies building
corporation and the Wisconsin state public building corporation are covered by this
section. Members of the board of governors created under s. 619.04 (3), menibers of
a committee or subcommittee of that board of governors, members of the injured

patients and families compensation fund peer review council created under s.
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655.275 (2), and persons consulting with that council under s. 655.275 (5) (b) are
covered by this section with respect to actions, claims, or other matters arising

before, on, or after April 25, 1990. The attorney general may, as provided under spbd.

‘ 2., compromise and settle claims asserted before such actions or matters formally are

brought or may delegate such authority to the department of administration. This
paragraph may not be construed as a consent to sue the state or any department
thereof or as a waiver of state sovereign immunity.

SECTION 4. 165.25 (6) (e) of the statutes is amended to read:

165.25 (6) (e) The department of justice may appear for and defend the state

or any state department, agency, official or employée in any civil action arising out
of or relating to the assessment or collection of costs concerning environmental
cleanup or natural resources damages including actions brought under 42 USC 9607.
The action may be compromised and settled in the same manner as provided in par.
(a) 2. Attherequestof the department of natural resources, the department of justice
may provide legal representation to the state or to the department of natural
Vreséurces in the same matter in which the department of justice provides defense
counsel, if the attorneys representing those interests are assigned from different
organizational units within the department of justice. This paragraph may not be
constfued as a consent to sue the state or any department, agency, official or
employee of the state or as a waiver of sovereign Immunity.

SECTION 5. 165.25 (12) of thevst'atutes is amended to read:

165.25 (12) REPRESENTATION ARISING FROM AGREEMENTS WITH MINNESOTA.
Represent any employee of the state of Minnesota who is named as a defendant in
any civil action brought under the laws of this state as a result of performing services

for this state under a valid agreement between this state and the state of Minnesota
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SECTION 5
providing for interchange of employees or services and any employee of this state who
isnamed as a defendant as a result of performing services for the state of Minnesota
under such an agreement .in any action brought under f;he laws of this state. Witness
fees in any action specified in this subsection shall be paid in the same manner as
provided in s. 885.07. The attorney general may compromiseA and settle any action
specified in this subsection to the same extent as provided in s. 165.25 (6) (a) 2.

SECTION 6. 803.09 (2m) of the statutes is created to read:

803.09 (2m) When a party to an action challenges the constitutionality of a
statute, the assembly, the senate, and the state legislature may intervene in the
action és a matter of right by serving a motion upon the parties as provided in s.
801.14 within 45 days of receiving a copy of the proceedings under s. 893.825.

 SECTION 7. 806.04 (11) of the statutes is amended to read:

806.04 (11) Parties. When declaratory relief is sought, all persons shall be
made parties who Vhave or claim any interest which would be affected by the
declaration, and no declaraﬁon fnay prejudice the right olf persons not parties to the
proceeding. In any proceeding which »involves the validity of a nium'éipal ordinance
or franchise, the municipality shall be made a party, and shall be entitled to be heard.
If a statute, ordinance or franchise is alleged to be unconstitutional, the attorney

general shall also be served with a copy of the proceeding and, except as provided

under this subsection, be entitled to be heard. If a statute is alleged to be

unconstitutional, the speaker of the assembly, the president of the senate, and the
senate majority leader shall also be served with a copy of the proceeding and the

assembly, the senate, and the state legislature are entitled to be heard in lieu of the .
attorney general. In any proceeding under this section in which the constitutionality,

construction or application of any provision of ch. 227, or of any statute allowing a
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SECTION 7

legislative committee to suspend, or to delay or prevent the adoption of, a rule as
defined in s. 227.01 (18) is placed in issue by the parties, the joint committee for
review of administrative rules shall be served with a copy of the petition and, with
the approval of the joint committee on legislative organization, shall be made a party
and be entitled to be heard. In any proceeding under this section in Which the
constitutionality, construction or application of any provision of ch. 13, 20, 111, 227
or 230 or subch. I, III or IV of ch.. 16 or s. 753.075, or of any statute allowing a
legislative committee to suspend, or to dplay or prevent the adoption of, a rule as
defined in s. 227.01 (13) is placed in issue by the parties, the joint committee on
legislative organization shall be served with a copy of the petition and the joint
committee on legislative 6rganization, the senate committee on organization or the
assembly committee on organization may intervene as a party to the proceedings and
be heard. _

SECTION 8. Subchapter VIII (tiﬂe) of chapter -893 [precedes 893.80] of .the
statutes is amended to read:

CHAPTER 893
SUBCHAPTER VIII
"CLAIMS AGAINST GOVERNMENTAL
BODIES, OFFICERS AND EMPLOYEES;
CONSTITUTIONAL CLATIMS

SEcCTION 9. 893.825 of the statutes is created to read:

893.825 Claim alleging a statute is ﬁnconstitutional. (1) If a statute is
alleged to be unconstitutional, the attorney general shall be served with a copy of the

proceeding and, except as provided in sub. (2), is entitled to represent the state and

be heard.
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SECTION 9

(2) If a statute is alleged to be unconstitutional, the speaker of the assembly,
the president of the senate, and the senate majority leader shall also be served with
a copy of the proceeding and the assembly, the senate, and the joint committee on
legislative organization are entitled to be heard in lieu of the attorney general. The
assembly shall represent the assembly, the senate shall represent the senate, and the
joint committee on legislative organizatibn shall represent the state.

SECTION 10. Fiscal changes.

(1) Notwithstanding s. 20.001 (3) (c), from the appropriation account under s.
20.455 (3) (g), on the effective date of this subsection, there is lapsed to the general
fund the unencumbered balance of any settlement funds in that appropriation
account, as determined by the attorney general. |

(END)
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AN ACT to amend 165.10, 165.25 (6) (a), 165.25 (6) (e), 165.25 (12), 806.04 (11)
and subchapter VIII (title) of chapter 893 [precedes 893.80]; and fo create
13.365, 803.09 (2m) and 893.825 of the statutes; relating to: notice to the
legislature of claims relating to constitutionality of statutes and right of the

legislature to intervene and state settlement moneys and the settlement

authority of the attorney general.

Analysis by the Legislative Reference Bureau

Notice to legislature of claims relating to constitutionality of statutes;
legislative intervention

This bill requires a party that alleges that a statute is unconstitutional to serve
the speaker of the assembly, the president of the senate, and the senate majority
leader with a copy of the proceeding. The bill also requires that, in such cases, the
assembly, the senate, and the Joint Committee on Legislative Organization (JCLO)
are entitled to be heard, representing the legislature and the state.

Under current law, if a statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general must be served with a copy of the proceeding
and be entitled to be heard. This requirement exists in the statutes for declaratory
Jjudgment acts under s. 806.04 (11). The Wisconsin Supreme Court has also extended
the requirement to other types of actions involving claims that a statute is
unconstitutional. See Kurtz v. City of Waukesha, 91 Wis. 2d 103, 280 N.W.2d 757

SWB/RAC/CMH:kf/an/cs/y ¢.
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(1979). This bill ingorporates the Kurtz rule into the statutes and extends both the

current statutory gnd Kurtz requirements of service and an opportunity to be heard
J to the legislature/ PP crolzanaytd
et *QQ"K The bill also provides that when the case 1nv01ve§ﬂhe constitutionality of a
{

A aos m the assembly, the senate, and JCLO have the right to intervene and
ap \gﬁ_('@(ﬁx participate in the action and may also retain legal counsel other than the
a s pevtof Department of Justice. Under the bill, the Committee on Assembly Organization
o elam  may intervene in the action, as well as obtain legal counsel, on behalf of the assembly;

e <
@(6 o r’)mf Y-
s:i;q.c,w ey

the Committee on Senate Organization may intervene in the action, as well

as obtain legal counsel, on behalf of the state.

as obtain

legal counsel, on behalf of the senate; and JCLO may intervene in the action, as well

State settlement moneys and settlement authority of attorney general

Under current law, DOJ deposits settlement funds that are not committed
under the terms of the settlement into a DOJ appropriation and may spend the funds
only after submitting a plan for the expenditure to the Joint Committee on Finance
for passive review. If JCF does not schedule a meeting to review the proposed plan
within 14 days, DOJ may expend the funds as provided in the plan. This bill requires
that DOJ must deposit all settlement funds into the general fund. This bill also
lapses all unencumbered settlement funds that are currently in the DOJ

appropriation into the general fund.

éttorney general determines to be in the best interest of the state.

SR A

Current law allows the attorney general to settle and con—liaromise actions as the

This bill

eliminates that authority and instead requires the attorney general to submit any
_settlement plan to JCF and allows for the settlement only with JCF approval

F 7 The bill further provides that the;.EE;ﬁ:%EéﬂEral may not submit ;;i:ai;osed :
settlement plan to JCF in which the plan concedes the unconstitutionality or other v/

T JS invalidity of a statute without the approval of JCLO.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:

1 SECTION 1. 13.365 of the statutes is created to read:

2 13.365 Intervention. Pursuant to s. 803.09 (2m), when a party to an action v

‘ ' ) i Y, X I) [ el A !
3 challenges the constitutionality of a statut{ b ;%u% or Ao opf
A Claarn oY a

(2T} G

cad ) 00 PW' ot

Ltrpoative defenie

(1) The committee on assembly organization may intervene in the action on
behalf of the assembly. The committee on assembly organization may obtain legal

counsel other than from the department of justice, with the cost of representation
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paid from the appropriation under s. 20.765 (1) (a), to represent the assembly in any
action in which the assembly intervenes. | »

(2) The committee on senate organization may intervene in the action on behalf
of the senate. The committee on senate organization may obtain legal counsel other
than from the department of justice, with the cost of representation paid from the
appropriation under s. 20.765 (1) (b), to represent the senate in any action in which
the senate intervenes. |

(3) The joint committee on legislativé organization may intervene in the action
on behalf of the state. The joint committee on legislative organization may obtain
legal counsel other than from the departmenf; of justice, with the cost of
representation paid from the appropriation undef s. 20.765 (1) (a) or (b), as
determined by the cochairpersons, to represent the state in any action in which the

joint committee on legislative organization intervenes.

SECTION 2. 165.10 of the statutes is-amended to read:

165.10 Limitson-expenditure Deposit of diseretionary settlement
funds. Netmthstand}ngs—20455—(3);ﬂbetb¥e—the The éttorney general may expend
shall deposit all settlement funds under5-—20.455(3) (g)-that-are notcommitted




15 settlement plan to the joint committee on finance for the approval of the committee,
16 The attorney general may compromise or settle the action only if the joint committee
17 on finance approves the proposed settlement plan. The attorney general may not
18{ submit a proposed settlement plan to the joint committee on finance under this
19‘ . subdivision in which the plan concedes the unconstitutionality or other invalidity of
20\ a statute without the approval of the joint committee on legislative organization. /
2‘1‘§‘~/ﬂ Wﬁ:’%:.wm;‘s, officers, and employees of the Wisconsin state agencies building
B2 corporation and the Wisconsin state public building corporation are covered by this
1‘(\% N 93 section. Members of the board of governors created under s. 619.04 (3), members of
2\ . . |
\,P%' 2 a committee or subcommittee of that board of governors, members of the injured
25 patients and families compensation fund peei‘ review council created under s.

2017 - 2018 Legislature -4 - LRB-6021/P4
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SECTION 2

eommittee into the general fund.

SECTION 3. 165.25 (6) (a) of the statutes is amended to read:

165.25 (6) (a) -At 1. Except as provided in s. 893.825 (2), at the request of the

head of any department of state government, the attorney general may appear for
and defend any state department, or any state officer, employee, or agent of the
department in any civil action or other matter brought before a court or an
administrative agency which is brought against the state department, or officer,
employee, or agent for or on account of any act growing out of or committed in the
lawful course of an officer’s, employee’s, or agent’s duties. Witness fees or other
expenses determined by the attorney general to be reasonable and necessary to the

defense in the action or proceeding shall be paid as provided for in s. 885.07.
,/h\*‘-_\xg

—— —

2. The attorney general may compromise and settle the action

be by submitting a proposed

-
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/]

Y

—— __,ﬁqmmw(_.%‘



2017 - 2018 Legislature -5- SWB/RAC/IéIEABﬁi%}Zaln//Pc‘:

SECTION 3

1 655.275 (2), and persons consulting with that council under s. 655.275 (5) (b) are

2 covered by this section with respect to actions, claims, or other matters arising

3

4 @mpromlse and settle claims asserted before such actions or matters formally are
5 brought or may delegate such authority to the department of admlnlstratlon. This
6

paragraph may not be construed as a consent to sue the state or any department

7 thereof or as a waiver of state sovereign 1mmun1ty i j
8 ; /ml:l\‘{TG’é 25 (6) (e) of the statutes is amendecito t'ead
9 / 165.25 (6) (e) The department of justice may appear for and defend the state
10 ,/f or any state department, agency, official or employee in any civil action arising out
11 ;/ of or relating to the assessment or collection of costs concerning environmental
12 cleanup or natural resources damages including actions brought under 42 USC 9607.
13 The action may be compromised and settled in the same manner as provicied in par.
14| (a) 2. At the request of the department of natural resources, the department of justice
15 may provide legal representation to the state or to the department of natural
16 resources in the same matter in which the department of justice provides defense
17 - counsel, if the attorneys representing those interests are assigned from different
18 | organizational units within the department of justice. This paragraph may not be
19 %&1 . construed as a consent to sue the state or any department, agency, official or
20 L“\ employee of the state or as a/vzaiver of sovereign immunity. ——
21 | /’#S;;I;;IEE&ZSv?l;) of the statutes is amended to read:
22 165.25 (12) REPRESENTATION ARISING FROM AGREEMENTS WITH MINNESOTA.
23 Represent any employee of the state of Minnesota who is named as a defendant in
24 any civil action brought under the laws of this state as a result of performing services

25 for this state under a valid agreement between this state and the state of Minnesota

e
before, on, or after April 25, 1990. The attorney general ma@ rovided under @
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providing for interchange of employees or services and any employee of this state who

2 is named as a defendant as a result of performing services for the state of Minnesota
3 under such an agreement in any action brought under the laws of this state. Witness |
4 fees in any action specified in this subsection shall be paid in the same manner as
5 provided in s. 885.07. The attorney general may compromise and settle any action
6 specified in this subsection to the same extent as prov1ded in s. 165.25 (8) (a) 2.
7 EEbN 6. 80:“3—6;) (ém’);; tiﬁl;‘»sv‘r;;utes is ;reated to ref;i T
8 803.09 (2m) When a party to an action challenges the constitutionality of a
,{b( tallity 00 aS 20ped oS fovt aF o cladbon @ a T8 enado€ dale vieg v
9 statute, tRe assembly, the senate, and the state Iefrlslature may intervene in the
' ‘action as a matter of right by servmg a motion upon the parties as provided in s. <
@ 801. lé:@__indays_oflre@elmngmagquf the proceedings under S. 893@@7 -\
12 SECTION 7. 806.04 (11) of the statutes is amended to read: CSM%B
13 806.04 (11) PARTIES. When declaratory relief is sought, all persons shall be
14 made i:)arties who have or claim any interest which would be affected by the
15 declaration, and no declaration may prejudice the right of persons not parties to the
16 proceeding. In any proceeding which involves the val lidity of a mumclpal ordinance

17 or franchise, the municipality shall be made a party, and shall be entitled to be heard.
18 . If a statute, ordinance or franchise is alleged to be unconstitutional, the>attorney'
19 general shall also be served with a copy of the proceeding and, except as provided
20 under this subsection, be erltitled to be heard. If a statute is alleged to be

21 unconstitutional, the speaker of the assembly, the president of the senate. and the

22 senate majority leader shall also be served with a copy of the proceeding and the

23 assembly, the senate, and the state legislature are entitled to be heard '
s N e ——

24 (aﬁ:ﬁrnez %ener:ﬂ{ In any proceeding under this section in which the constitutionality,
25 | construction or application of any provision of ch. 227, or of any statute allowing a

| < ~74
S0
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legislative committee to suspend, or to delay or prevent the adoption of, a rule as
defined. in s. 227.01 (13) is placéd in issue by the parties, the joint committee for
review of administrative rules shall be served with a copy of the petition and, with
the approval of the joint committee on legislative organization, shall be made a party
and be entitled to be heard. In any proceeding under this section in which the
constitutionality, construction or application of any provision of ch. 13, 20, 111, 227
or 230 or subch. I, IIT or IV of ch. 16 or s. 753.0'75, or of any statute allowing a
legislative committee to suspend, or to delay or prevent the adoption of, a rule as
defined in s. 227.01 (13) is placed in issue by the parties, the joint committee on
legislative organization shall be served with a copy of the petition and the joint
committee on legislative organization, the senate committee on organization or the
éssembly committee on organization may intervene as a party to the proceedings and
be heard.

SECTION 8. Subchapter VIII (title) of chapter 893 [precedes 893.80] of the
statutes is amended to read:

CHAPTER 893
SUBCHAPTER VIII
CLAIMS AGAINST GOVERNMENTAL
BODIES, OFFICERS AND EMPLOYEES;
CONSTITUTIONAL CLAIMS

SECTION 9. 893.825 of the statutes is created to read:

893.825 Claim alleging a statute is unconstitutional. (1) If a statute is
alleged to be unconstitutional, the attorney genéral shall be served with a copy of the
proceeding and, except as provided ih sub. (2')/, is entitled to represent the state and

be heard.
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SECTION 9
(2) If a statute is alleged to be unconstitutional, the speaker of the assembly,
the president of the senate, and the senate majority leader shall also be served with

a copy of the proceeding and the assembly, the senate, and the joint committee on

legislative organization are entitled to be heard i1 1i6li of the attorney general. /The g "; ~)
[

assembly shall represent the assembly, the senate shall represent the senate, and the
joint committee on legislatiye organization shall represent the state.

SECTION 10. Fiscal changes.

(1) Notwithstanding s. 20.001 (3) (c), from the appropriation account under s.
20.455 (3) (), on the effective date of this subsection, there is lapsed to the general
fund the unencumbered balance of any settlement funds in that appropriation
account, as determined by the attorney general.

(END)



2019-2020 DRAFTING INSERT LRB-6021/P4ins
FROM THE SWB/RAC/CMH.:kf/an/cs
LEGISLATIVE REFERENCE BUREAU

Set v
Insert A

Currentlaw allows the attorney general to compromise or discontinue an action -
DOJ is prosecuting if the governor approves the compromise or discontinuance. This
bill requires JCF to approve the compromise or discontinuance instead of the
governor. Current law allows the attorney general to settle and compromise actions
in which the attorney general is appearing for and defending the state as the
attorney general determines to be in the best interest of the state. This bill requires
that, if the action is for injunctive relief or there is a proposed consent decree, the
attorney general must submit the settlement or compromlse plan to JCF for passive
review. If JCF does not schedule a meeting to review the plan within 14 days, the
attorney general may proceed, but, if JCF does schedule a meeting, the attorney
general may proceed only with the approval of JCF.

\/ Insert 3-14
ASECTION 1. 165.08 of the statutes is renumbered 165.08 (1) and amended to
read: |
165.08 (1) Any civil action prosecuted by the department by direction of any
officer, department, board,or commission, shall be compromised or discontinued
when so directed by such officer, department, board, or commission.
2)" Any civil action prosecuted by the department on the initiative of the

attorney general, or at the reqliest of any individual may be compromised or

discontinued with-the-approval ef the governor by submitting a proposed plan to the ’
joint committee on finance for the approval of the committee. The compromise or

discontinuance may occur only if the joint committeee on finance approves the

proposed plan. No proposed plan may be submitted to the joint committee on finance

if the plan concedes the unconstitutionality or other invalidity of a statute, facially
or as applied, without the approval of the joint cbmmittee onlegislative organization.
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(8) In any criminal action prosecuted by the attorney general, the department
shall have the same powers with reference to such action as are vested in district

attorneys.

History: 2007 a. 20; 2015 a. 55.

Insert 4~-2 1V
2. The attorney general may compromise and settle the action as the attorney
general determines to be in the best interest of the state except that, if the action is

for injunctive relief or there is a proposed consent decree, the attorney general may

not compromise or settle the action without first submitting a proposed plan to the
joint committee on finance. If, within 14 working days after the plan is submitted,
the cochairpersons of the committee notify the attorney general that the committee

has scheduled a meeting for the purpose of reviewing the proposed plan. the attorne

eneral may compromise or settle the action only with the approval of the committee.

The attorney general may not submit a proposed plan to the joint committee on

finance under this subdivﬁion in which the plan concedes the unconstitutionality or

other invalidity of a statute, facially or as applied, without the approval of the joint

committee on legislative organization.

Vinsert 6-11 (SWB) (Siet n()U”nd&rle,

v
For purposes of this subsection, a motion to intervene shall be considered timely

v
if it is filed within 45 days of receiving service under s. 806.04 (11) or 893.8~___2_§':0_r__i_£__

v v
no service has been made under s. 806.04 (11) or 893.825.
e

Insert 6-24 (SWB)



10
11
12
13
14
15
16

coooqoacngnoow@

-3 - LRB-6021/P4ins
SWB/RAC/CMH:kf/an/cs

’\// .

In an action involving the constitutionality of a statute, if the joint committee

on legislative organization determines that the interests of the state will be best

represented by special counsel appointed by the legislature, it shall appoint special

counsel to represent state defendants and act instead of the attorney general.

Special counsel appointed under this subs¥tion shall have the powers of the

~ attorney general with respect to the litigation to which special counsel has been

appointed. ( -
copuTe

Insert 8-4 (SWB)

In an action involving the constitutionality of a statute, if the joint committee
on legislative organization determines that. the interests of the state will be best
represented by special counsel appointed by the legislature, it shall appoint special
coﬁnsel to represent state defendants and act instead of the attorney general.
Special counsel appointed under this subs&¢tion shall have the powers of the
attorney general with respect to the litigation to which special counsel has been

appointed.
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AN ACT to renumber and amend 165.08; to amend 165.10, 165.25 (6) (a),
806.04 (11) and subchapter VIII (title) of chapter 893 [precedes 893.80]; and fo
create 13.365, 803.09 (2m) and 893.825 of the statutes; relating to: notice to
the legislature of claims relating to constitutionality of statutes and right of the

A legislature to intervene and state settlement moneys and the settlement

authority of the attorney general.

Analysis by the Legislative Reference Bureau

Notice to legislature of claims relating to constitutionality of statutes;
legislative intervention .

This bill requires a party that alleges that a statute is unconstitutional to serve
the speaker of the assembly, the president of the senate, and the senate majority
leader with a copy of the proceeding. The bill also requires that, in such cases, the
assembly, the senate, and the Joint Committee on Legislative Organization (JCLO)
are entitled to be heard, representing the legislature and the state.

Under current law, if a statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general must be served with a copy of the proceeding
and be entitled to be heard. This requirement exists in the statutes for declaratory
judgment acts under s. 806.04 (11). The Wisconsin Supreme Court has also extended
the requirement to other types of actions involving claims that a statute is
unconstitutional. See Kurtz v. City of Waukesha, 91 Wis. 2d 103, 280 N.W.2d 757
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(1979). This bill incorporates the Kurtz rule into the statutes and extends both the
current statutory and Kurtz requirements of service and an opportunity to be heard
to the legislature when a statute is alleged to be unconstitutional.

The bill also provides that when a party challenges the constitutionality of a
statute, facially or as applied, as part of a claim or affirmative defense, the assembly,
the senate, and JCLO have the right to intervene and participate in the action and
may also retain legal counsel other than the Department of Justice. Under the bill,
the Committee on Assembly Organization may intervene in the action, as well as
obtain legal counsel, on behalf of the assembly; the Committee on.Senate
Organization may intervene in the action, as well as obtain legal counsel, on behalf
of the senate; and JCLO may intervene in the action, as well as obtain legal counsel,
on behalf of the s%

State settlement moneys and settlement authority of attorney general

Under current law, DOJ deposits settlement funds that are not committed
under the terms of the settlement into a DOJ appropriation and may spend the funds
only after submitting a plan for the expenditure to the Joint Committee on Finance
for passive review. If JCF does not schedule a meeting to review the proposed plan
within 14 days, DOJ may expend the funds as provided in the plan. This bill requires
that DOJ must deposit all settlement funds into the general fund. This bill also

- lapses all unencumbered settlement funds that are currently in the DOJ

appropriation into the general fund. _
Current law allows the attorney general to compromise or discontinue an action ,
DOdJ is prosecuting if the governor approves the compromise or discontinuance. This
bill requires JCF to approve the compromise or discontinuance instead of the
governor. Currentlaw allows the attorney general to settle and compromise actions
in which the attorney general is appearing for and defending the state as the
attorney general determines to be in the best interest of the state. This bill requires
that, if the action is for injunctive relief or there is a proposed consent decree, the
attorney general must submit the settlement or compromise plan to JCF for passive
review. If JCF does not schedule a meeting to review the plan within 14 days, the
attorney general may proceed, but, if JCF does schedule a meeting, the attorney

“ general may proceed only with the approval of JCF. ;

The bill further provides that the attorney general may not submit a proposed
settlement plan to JCF in which the plan concedes the unconstitutionality or other
invalidity of a statute without the approval of JCLO.

The people of the state of Wisconsin, represented in senate and assembly, do -
enact as follows:

SECTION 1. 13.365 of the statutes is created to read:



10
11
12
13
14
15
16
17
18

19

20

21
22
23

24

2017 - 2018 Legislature . -8- SWE/RAC/OMIL LT /o
SECTION 1

13.365"Inte1?vention. Pursuant to s. 803.09 (2m), when a party to an action
challenges the constitutionality of a statute, facially or as applied, as part of a claim
or affirmative defense: |

(1) The committee on assembly organization may intervene in the action on
behalf of the assembly. The committee on assembly organi.zation may obtain legal
counsel other than from the department of Justice, with the cost of representation
paid from the appropriation under s. 20.765 (1) (a), to represent thé assembly in any
action in which the assembly intervenes.

(2) The committee on senate organization may intervene in the action on behalf
of the senate. The commiftee on senate organization may obtain legal counsel other
than from the department of justice, with the cost of representation paid from the
appropriation under s. 20.765 (1) (b), to represent the senate in any action in which
the senate intervenes.

(3) The joint committee on legislative organization may intervene in the action

. on behalf of the state. The joint committee on legislative organization may obtain

legal counsel other than from the department of justice, with the cost of
representation paid from the appropriation under s. 20.765 (1) (a) or (b), as
determined by the cochairpersons, to represent the state in any action in which the
joint committee on législétive organization intervenes.

SECTION 2. 165.08 of the stétutes is renumbered 165.08 (1) and amended to
read:

165.08 (1) Any civil action prosecuted by the department by direction of any
officer, depaftment, board, or commission, shall be compromised or discontinued

when so directed by such officer, department, board, or commission.
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SECTION 2

(2) Any civil action prosecuted by the department on the initiative of the

- attorney general, or at the request of any individual may be compromised or

discontinued with-the-approval of the geverner by submitting a proposed plan to the
joint committee on finance for the approval of the committee. The compromise or
discontinuance may occur only if the joint committee on finance approves the .
proposed plan. No proposed plan may be submitted to the joint committee on finance
if the plan concedes the unconstitutior‘lality. or other invalidity of a statute, facially
or as applied, without the approval of the joint committee on legislative organization.

(3) In any criminal action prosecuted by the attorney general, the department
shall have the same powers with reference to such action as are vested in district

attorneys.

SECTION 3. 165.10 of the statutes is amended to read:

165.10 Limits-onexpenditure Deposit of diseretionary settlement
funds. Netwithstandings-20.455(3);before-the The attorney general may expend
shall deposit all settlement funds Hﬂder—s—20455—€3)4g9—tha¢f&reﬂnetreemmtted

committee into the general fund.
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SEcCTION 4

SECTION 4. 165.25 (6) (a) of the statutes is amended to read:

165.25 (6) (a) -At 1. Except as provided in s. 893.825 (2), at the request of the
head of any department of state government, the attorney generai may appear for
and defend any state department, or any state officer, employee, or agent of the
department in any civil action or other matter brought before a court or an
administrative agency which is brought against the state department, or officer,
employee, or agent for or on account of any act growing out of or committed in the
lawful course of an officer’s, employee’s, or agent’s duties. Witness fees or other
expenses determined by the attorney general to be reasonable and necessary to the
defense in the action or proceeding shall be paid as provided for in s. 885.07.

2. The attorney general may compromise and settle the action as the attorney
general determines to be in the best interest of the state except that, if the action is

for injunctive relief or there is a proposed consent decree, the attornev general may

not compromlse or settle the action without first submitting a proposed plan to the

joint commlttee on finance. If, within 14 working days after the plan is submltted,
the cochairpersons of the committee notify the attorney general that the committee
has scheduled a meeting for the purpose of reviewing the proposed plan, the attorney
general may compromise or settle the action only with the approval of the committee.
The attorney general may not submit a proposed plan to the joint committee on
finance under this subdivision in which the plan concedes the unconstitutionalityA or

other invalidity of a statute, facially or as applied, without the approval of the joint |
committee on legislative organization.

3. Members, officers, and employees of the Wisconsin state agencies building

corporation and the Wisconsin state public building corporation are covered by this

secﬁon. Members of the board of governors created under s. 619.04 (8), members of
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SECTION 4
a committee or subcommittee of that board of governors, members of the injured
patients and families compensationrfund peer review council created under s.
655.275 (2), and persons consulting with that council under s. 655.275 (5) (b) are
covered by this section with respect to actions, claims, or other matters arising
before, on, or after April 25, 1990. The attorney general may compromise and settle

claims asserted before such actions or matters formally are brought or may delegate

~ such authority to the department of administration. This paragraph may not be

construed as a consent to sue the state or any department thereof or és a waiver of
state sovereign immunity.

SECTION 5. 803.09 (2m) of the statutes is created to read:

803.09 (2m) When a party to an action challenges the constitutionality of a
statute, facially or as applied, as part of a claim or affirmative defense, the assembly,
the senate, and the state legislature may intervene in the action as a matter of right
by serving a motion upon the parties as provided inws. 801.14. For purposes of this
subsection, a motion to intervene shall be considered timely if it is filed Withiﬁ 45
days of receiving serviceunders. 806.04 (11) or 893.825 or if no service has been made
under s. 806.04 (11) or 893.825.

SECTION 6. 806.04 (11) of the statutes is amended to read:

806.04 (11) Parties. When declaratory relief is sought, all persons shall be
made parties who have or claim any interest which would be affected by the
declaration, and no declaration may prejﬁdice the right of persons not parties to the
proceeding. In any proceeding which involves the validity of a municipal ordinance
or franchise, the municipality shall be made a party, and shall be entitled to be heard.
If a statute, ordinance or franchise is alleged to be unconstitutional, the attorney

general shall also be served with a copy of the proceeding and, except as provided
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under this subsection, be entitled to be heard. If a statute is alleged to be

unconstitutional, the speaker of the assembly, the president of the senate. and the

senate majority leader shall algo be served with a copy of the proceeding and the

involving the constitutionality of a statute, if the joint committee on legislative

or anizétion determines that the interests of the state will be best represented b

special counsel appointed by the legislature, it shall appoint special counsel to

represent state defendants and act instead of the attorney general. Special counsel

appointed under this subsection shall have the powers of the attorney general with

respect to the litigation to which special counsel has been appointed. In any

proceeding under this section in which the constitutionality, construction or

application of any provision of ch. 227, or of any statute allowing a legislative

T

committee to suspend, or to delay or prevent the adoption of, a rule as defined in s.

227.01 (13) is placed in issue by the parties, the joint committee for review of

of the joint committee on legislative organization, shall be made a party and be

entitled to be heard. In any proceeding under this section in which the

or 230 or subch. I, IIT or IV of qh. 16 or s. 753.075, or of any statute allowing (a-
legislative committee to suspend, or to delay or prevent the adoption of, a rule as
defined in s. 227.01 (13) is placed in issue by the parties, the joint committee on
legislative organization shgll be served with a copy of the petition and the joint

committee on legislative organization, the senate committee on organization or the

assembly committee on organization may intervene as a party to the proceedings and
The_osserobg 0o\ veenemi Nne onsendohiy o e senaty & &
be heard. ol Coorenind ~Prd SUMAD ) amd Py oind ebpminities
o Veagsladvae afposizadyinn Srall veplegenss wig shake,
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SECTION 7

SECTION 7. Subchapter VIII (title) of chapter 893 [precedes 893.80] of the

statutes is amended to read: |
CHAPTER 893
SUBCHAPTER VIII
CLAIMS AGAINST GOVERNMENTAL
BODIES, OFFICERS AND EMPLOYEES;
CONSTITUTIONAL CLAIMS

SECTION 8. 893.825 of the statutes is created to read:

'893.825 Claim alleging a statute ié unconstitutional. (1) If a statuteis’
alleged to be unconstitutiénal, the attorney general shall be served with a copy of fhe
proceeding and, except as ﬁrovided in sub. (2), is entitled to represent the state and
be heard.

(2) If a statute is alleged to be unconstitutional, the speaker of the assembly,
ﬁhe president of the senate, and the semmate majority leader shall also be served with

a copy of the proceeding and the assembly, the senate, and the joint committee on
H1L comi

s TR

constituticnality of a statute, if the joint committee on legislative organization
determines that the interests of the state will be best fepresented by special counsel

appointed by the legislature, it shall appoint special counsel to represent state

fnade

defendants and act instead of the attorney general. Special counsel appointed under

this subsection shall have the powers of the attorney general with respect to the

litigation to which special counsel has been appointed. {The assembly shall represent

g S

‘the assembly, the senate shall represent the senate, and the joint committee on

legislative organization shall represent the state. j

SEcTION 9. Fiscal changes.
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- SECTION 9

(1) Notwithstanding s. 20.001 (3) (c), from the appropriation account under s.
20.455 (3) (g), on the effective date of this subsection, there is lapsed to the general
fund the unencumbered balance of any settlement funds in that appropriation
account, as determined by the attorney general.

(END)

o
PrdE
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\

If JCLO determines that the interests of the state will be best represented by
special counsel appointed by the legislature, JCLO must appoint special counsel to /
represent the state defendants and act instead of the attorney general. In these
circumstances, special counsel has the powers of the attorney general with respect

to the litigation to which special counsel has been appointed.

(END INSERT ANALYSIS)
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) 1 made a couple of technical changes in this version of the draft. I alsotwo sentences S

2| to the analysis for clarity. With regard to the technical changes, I moved the sentence

3 regarding representation of each entity in SECTION 8 (s. 893.555) for clarity. Ithen also
added this language to SECTION 6 (s. 806.04 (11)) to ensure the language matches s.

5/ 893,825. Please let me know if you have any questions or concerns.

Sarah Walkenhorst Barber

Legislative Attorney

(608) 504-5826
sarah.walkenhorstbarber@legis.wisconsin.gov
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